DISCOVERY BAY HILLGROVE VILLAGE OWNERS’ COMMITTEE (2018-2019)

Minutes of Meeting No.18 held on 29 September 2022, 7:30 p.m.
at Ground Floor Lobby, Brilliance Court, Hillgrove Village, Discovery Bay.

Present:

Mr. Edwin Rainbow (ER) Chairperson

Ms. Janice Fung (JF) Vice-Chairperson

Ms. Alice Li (AL) Member

Mr. Chung Kwok Wah (CKW) Member

Mr. Edmond Fan (EF) Member

Mr. John Antweiler (JA) Member

Ms. Lo Yuk Shan, Connie (CL) Member

Straba Company Limited

- Mr. Nigel JH Reid (NR) Member

Mr. Steve Kwok (SK) Manager — Estate, CM
Mr. Wilson Chu (WC) Assistant Officer — Estate (Secretary)
Apologies:

Ms. Kimberly Keng (KK)

Mr. Martyn Keen (MK)

Ms. Nikki Wepener (NW)

Mr. Yiu Lesile Sheun Lai (LY)

Observers:

Mr. Fok Chau Lun

Mr. Stephane O. Karolczuk
Ms. Stella Schumann

Mr. Alfred Wong

Before the Meeting, ER introduced SK, the new Estate Manager deployed to Hillgrove
Village since 1 July 2022.

1. Confirmation of Previous Meeting Minutes

SK stated that both draft Meeting Minutes No.16 and No.17 were circulated to all VOC
Members’. However, SK found that the content of draft Meeting Minutes No.16 was not
match with the Meeting Agenda. Despite SK not attended the Meeting, SK would prepare
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the amendment and resend to Members once completed.
ER replied that Meeting Minutes No.17 was not bad but ER would like to add some points
to enhance the accuracy of the Meeting Minutes.

2. Matters Arising

2.1 Report on Actions on Golf-Cart Parking

SK prepared a-table showing the statistics of number of warning notice & number of final
warning letters were issued together with the number of wheel-clamped between August
2021 and September 2022.

3. Management Report by City Management
SK prepared following two items in the power-point and would like to present and solicit the

views from Member.

® Tidiness of the Ground Floor Lobby
® Education of the Residents regarding the Environmental Recycling

3.1 Tidiness of the Ground Floor Lobby

During the site inspection, SK found that the book-shelfs placed in the ground floor were
abused or mis-used by residents. SK considered that placing the book-shelfs for books
exchange was a good idea but SK found some personal items were left inside the
bookshelf. Such behavior not only affecting the image of the Village but also causing the
hygienic problem. SK suggested to relocate the book-shelfs at the Green Recycling Area at
the downstairs of Brilliance Court. .

3.2 Education of the Residents regarding the Environmental Recycling

SK also learnt that residents’ mis-dropped the recycling items into the recycling bins or the
items the residents dropped could not be recycled. SK would search the educational leaflet
from Environmental Protection Department (EPD) and post up at the prominent place near
the recycling bins.

Post Meeting Note: NR shared with SK that the fluorescent tube not properly be collected at
the Local Management Office. SK replied that fluorescent tube actually would have a tall
and long designated collection box and would follow with this item.

4. Progress of Renovation
4.1 Improvement Items
Due to the time limitation, ER suggested SK to review those items via the Village website
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“hiligrovevillage.com. SK would review the items and further discuss in the next Meeting.

4.2 Discussion of various variation and defects for the renovation works
CL raised the following concerns and requested CM to further follow:

(a.) Replacement of communal window sealant and parts were approved the total cost
HKD$170,000 and CM stated that the work will be commenced on 1 August 2022. The
progress still pending;

(b.) Railing was purchased and placed at the Village for more than 2 years. CL queried the
payment status and the installation schedule. CM replied that the railing was paid and
ER supplemented that the railing design was not the VOC looking for;

(c.) Paving block outside the building pavement were damaged and uneven, Connie would
like CM to work out the replacement / repair schedule.

SK would retrieve the status and report back to the VOC by next Meeting.

5. Report on Financial Status

5.1 Review of Village Account Status in the First Quarter

SK presented the table which summarized the account status including the income and
expenses items for the first quarter of the Village. NR requested to further elaborated on
those items with significant variance. SK would follow.

NR asked about the outstanding management fee status in the Village. SK recalled that
several Owners failed to pay the management fee for more than three (3) months but could
not exactly confirmed and remembered. NR disappointed and demanding a concrete reply
in the next Meeting. SK would prepare an aging report for Members' reference. JA stated
that VOC had repeatedly asked for regular update on delinquencies but CM has
consistently failed to provide such reporting.

5.2 Legal Actions for Recovery of Interest over Long Overdue Debt

CM presented the legal action was undergoing against the Owner living in Brilliance Court
and once obtained more information, CM will update the VOC regularly. CL considered that
after spending much time on the dispute of Compound Interest vs Simple Interest, some
Members / Owners were fed up with such discussion and VOC neglected the Village daily
operation together with the improvement works despite CL supported the legal advice
provided by the ER. Both CL and AL hope this issue would be further handled by CM even
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CM having the diversify view with the ER.

NR and JA responded that the amounts due together with the past due interest calculations
would have $400,000 variance (depending on Compound Interest vs Simple Interest). Both
NR and JA considered that VOC was appropriately focused on the resolution and the
ultimate resolution will affect the management fees and also the financial situation of the
Village.

NR and JA further noted that part of the problem involved the application of Compound
Interest vs Simple Interest and the application of payments received to either past due
principal or past due interest. Both Nigel and John supplemented that if payments are
applied to past due principal and the principal is fully repaid, the large interest receivable
continues without any compensation for the cost of carrying that interest receivable, in
effect, an interest free loan with no maturity date. To date, CM has been applying a
process of applying all payments of delinquencies to principal, resulting in large, interest
free accruals of past due interest.

JF suggested that a Working Group be established to advise SK about the history and
actions taken (or not taken) with respect to these delinquencies. JF suggested that the ER,
NR, JA and herself together with CM (SK) form this Working Group. Once obtained the
latest information, the Working Group will report back to the VOC to reduce the time of
discussion in the VOC Meeting. All attended Member agreed.

Finally, VOC resolved the resolution stated in the Agenda: -

"In the fact that CM does not attempt to recover the money due from long outstanding debts,
according to the VOC's interpretation of the PDMC, we hereby resolve that Carol Wong's
legal advice (Please refer to the Appendix 1) to the Chairman forms part of this meeting
minutes and that all owners at the forthcoming Village Owners’ Meeting be advised on how
the difference between compound and simple interest may be achieved easily, at little cost
from the Small Claims Tribunal but leaving the way open."

6. Discussion on the Date of Owners’ Meeting

To encourage the participation of Owner to attend the Owners’ Meeting for reaching the
quorum. VOC considered to conduct a survey by asking the preference from the Owners
whether they prefer holding the Owners’ Meeting on the weekdays or weekends. SK would
assist to draft the survey and further reviewed by VOC before sending out.
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7. Matters of City Owners’ Committee Meeting
ER reported that he could not attend the COC Meeting as his Leave Home Safe (LHS) was
a red code. ER reiterated that his red code was due to no vaccination himself but not be
classified as Confirmed Case. ER actually sought the further explanation from Health
Bureau but no any update received before the COC Meeting.

8. Nomination of Hillgrove Village Representatives in COC Sub-Committee
ER proposed to keep all Hillgrove Village Representatives remains with no presented
Member object the proposal.

The Hillgrove Village Representatives are listed below:

Sub-Committee / Working Group Representative
Financial Sub-Committee Mr. John Antweiler
Environmental Protection Sub-Committee Ms. Nikki Wepener
Infrastructure Working Group Mr. Martyn Keen
Security Liaison Group Mr. Yiu Leslie Sheun Lai
Senior Citizens Working Group Ms. Alice Li
Sports and Leisure Sub-Committee No Representative
Passenger Liaison Group No Representative

9. Community Events
SK stated that Dragon Boat Races 2022 would be held on 9 October 2022 (Sunday) at Tai
Pak Beach.

10. Any Other Business
No any other business being discussed.

There being no further business, ER announced the meeting was closed at 21:12.

Chairperson

*If there is any inconsistency between the Chinese Version and English Version, the English Version
shall prevail.
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 Re: Advice on the interpretation of the
Deed of Mutual Covenant for Discovery Bay

Introduction

1. I am instructed to give an advice on the interpretation of the Deed of
Mutual Covenant for Discovery Bay in relation to whether compound

interest is chargeable by the Discovervy Bav Services Management Limited.
the cutrent manager of Discovery Bay (the “Manager”), on unpaid

management fees.

2. For the purpose of my advice, I have been provided with the following
documents:-

a.  City Site Plan and Principal Deed of Mutual Covenant for Discovery
Bay City, R.P. of Lot 385 mn D.D. 352 & Extension(s) dated 30
September 1982 (the “DMC”); and

b. Hillgrove Village Site Plan and Sub-Deed of Mutual Covenant te.
Hillgrove Village Discovery Bay, R.P. of Lot 385 in D.D. 352 &
Extension(s) dated 15 June 1988 (the “Sub-DMC”).

3. The question on whether compound interest is chargeable on
management fees involves the interpretation of Paragraph 2 of Part E,
Section IV of the DMC, which states that:-

“2. If any Owner shall fail to pay any amount payable heteunder ot
under any Sub-Deed of Mutual Covenant within 30 days of the date
on which the demand is made as aforesaid he shall further pay to the
Manager:-

(1) Interest calculated at the rate of $1.50 for each $100 or part
thereof remaining unpaid for each period of 30 days or part

thereof for which it remains unpaid;
(2) Such collection charge as the Manager shall decide to cover the

cost (other than legal costs of proceedings as heteinafter
mentioned) of the extra wotk occasioned by the default”
(emphasis added) (the “Interest Clause™)




4, A summary of my advice is as follows:-

a.

Parties to an agreement, such as the DMC and the Sub-DMC, may
expressly agree on the payment of compound interest.

There is an arguable case (although not absolute due to the lack of

.direct authority) that the Interest Clause in the DMC may be

interpreted to the effect that compound interest is chargeable on
unpaid management fees. Where an agreement expressly stipulates
that monthly interest or interest on every 30 days be payable, prima
facie, the intention of the pattes is that the interests are to be
compounded on a monthly basis ot on every 30 days.  Parties would
not provide for 2 30-day interest rate if theirintention is thatinterests
are to be computed annually instead of monthly.

If the case on breach of the DMC for default in payment of the
management fees is brought to Court, then the Court should give
effect to parties’ intention in the Interest Clause.

Salient clauses of the DMC and Sub-DMC

The Management Expenses

5. Bach owner in Discovery Bay shall pay “Management Expenses”.

“Management Expenses” is defined as “[t]he costs, charges and expenses

for the management and maintenance as provided in this Deed and/or

any Sub-Deed of Mutual Covenant entered into pursuant to the
provisions herein contained”  (Recital 1(2) of the DMC)

6. The Management Expenses include, inter alia, crown rent and all sums

payable under the conditions; the cost of catrying out the Manager’s duties;

the cost of purchasing or hiring all necessary plant equipment and

machinery including road vehicles; the cost of employing staff to

administer the management of Discovery Bay; any rent or other sum

payable for the use of any buildings or other parts of Discovery Bay for

management or administrative offices oz for accommodation fot any staff




employed by it in connection with the management of Discovetry Bay,; all
reasonable professional fees and costs incurred by the Manager; all water,
gas, electricity, telephone and other setvice chatge; the cost of all fuel and
oil incurred in connection with the opetation of the plant, equipment,
machinery and vehicles provided by the Manager for the benefit of
Discovery Bay; the cost of providing and operating emergency generators
and the cost of providing emergency lighting of Discovery Bay; the cost
of effecting insurance in respect of and in connection with the
management of Discovery Bay; all charges, assessments, impositions and
other outgoings payable by the owners in respect of the common areas;
the cost of postage, stationery and other sundty item incurred in
connection with the management of Discovery Bay; the cost of
maintaining in good order and repait; the creation of a reserve fund; and
any other expenditures which are in the absolute discretdon of the
Manager necessary for the good estate management (Paragraph 2 of Part
D, Section IV of the DMC).

Owners® obligation to pay Management Expenses
g pay g P

7.

Each owner in Discovery Bay shall pay to the Manager an advance
payment equal to 1/12% of the total budgeted Management Expenses of
Discovery Bay and the village in Discovery Bay for that year payable by
that owner as provided by the DMC and Sub-DMC on the first day of
each calendar month (Paragraph 15 of Part D, Section IV of the DMC).

Each owner shall pay to the Manager on the due date his due propottion
of Management Expenses payable by such owner as provided in the Sub-
DMC (Paragraph 2, Section IV of the Sub-DMC).

Effect of defaultin payment of Management Expenses

9.

Where an owner is in default of payment of the said budgeted
Management Expenses, he is subject to the Interest Clause.

10.In addition, all such amount shall be recovetable by civil action at the suit

of the Manager (Paragraph 3 of Part E, Section IV of the DMC).

(83




11.Further, the Manager shall be entitled without prejudice to any other
remedy to register a Memorial of charge in the District Lands Office
against the undivided shares of the defaulting owner and the residential
unity or commetcial unit or other unit held therewith (Paragraph 4 of Part
E, Section IV of the DMC).

Manager’s duty to collect outstanding management fees and interests

12.The management of Discovery Bay shall be undertaken by the Manager
(Paragraph 1 of Part A, Section IV of the DMC). The Manager shall be
bound by and shall observe and perform all of the conditions, duties and
obligations in the DMC and Sub-DMC (Paragraph 3 of Part A, Section
IV of the DMC).

13. The Manager shall have the duty to demand, collect and receive all
amounts payable by the owners of Discovery Bay under the provisions of
the DMC ot Sub-DMC (Patragraph 1(26) of Part B, Section IV of the
DMC).

14. All moneys paid to the Manager by way of interest and collection charges
shall be applied towards the Management Expenses of Discovery Bay in
such manner as the Manager may from time to time decide (Paragraph 3
of Part F, Section IV of the DMC)

Legal principles on the interpretation of a deed of mutual covenant

Principles on the interpretation of a deed of mutual covenant

15.The approach to the construction of a deed of mutual covenant is well
established. The object of the exetcise is to ascertain the meaning of the
document — what it would convey to the reasonable man, in the light of
the words used and the circumstances reasonably available to the parties
when the contract was entered into:

“The construction of a document is not a game with words. It is
an attempt to discover what a reasonable person would have
understood the parties to mean. And this involves having regard,




not merely to the individual words they have used, but to the
agreement as a whole, the factual and legal background against which
it was concluded and the practical objects which it was intended to
achieve.”

per Lord Hoffman in fumbo King Ltd v Fasthful Properties Ltd [1999] 3
HKLRD 757 at 773F-774A, further adopted by Barma JA in Tar Faz

 Development (Holding) Co. Litd v Incorporated Owners of Gold King

Industrial Building (onreported) CACV 22/2014, judgment dated 23
December 2014 at §15.

16. As in commercial contracts, the construction should generally accord with

commercial common sense if there is an ambiguity:

4.

“... If aclause is capable of two meanings ... itis quite possible that
neither meaning will flout common sense. In such circumstances, it
is much more approprate to adopt the more rather than the less
commercial construction.”

per Longmore L] in Barclgys Bank Pl v HHY Lusenmbourge SARL
[2010] EWCA Civ 1248 (at [26])

“If there are two possible constructions, the court is entitled to
prefer the construction which is consistent with business common
sense and to reject the other. ..

Where the parties have used unambiguous language, the court must
apply it.”

Rainy Sky SA v Kookmin Bank [2011] UKSC 50 at §§21 and 23

Principles on the interpretation of contractual compound interest

17. Where parties to a contract expressly or impliedly agree that compound

interest is chargeable, parties’ intention should be given effect.  The cases

below illustrate the interpretation of the provision of contractual

compound interest.

18.In The Hongkong and Shanghai Banking Corporation Lid. v Dr. Philip Ling Lee




Kang and another [2001] 3 HKLRD 255, the plaintiff bank granted to the
defendant banking faciliies consisting of two term loans and one
revolving loan, to be drawn up in three tranches.

19. Tranches A and B were a term loans with interest rate to be charged at 2%
per annum over 1, 2. 3 or 6 months SIBOR (ie Singapore Interbank Money
Market Offer Rate) and payable at the end of each interest period to the
debit of the borrowers account to be opened with the lender (at §10,

judgment). Tranche C was a revolving loan with interest rate to be

charged at 1.75% per annum over 1. 2. 3 or 6 months SIBOR and payable
at the end of each interest period to the debit of the borrower’s account
to be opened with the lender (at §12, judgment).

20.Based on these terms, the Court found that compound interest was
chargeable by the bank (at §§30-32, judgment):-

“Under the terms of the facility letters, the interest at the agreed rate
was to become “payable at the end of each interest pedod to the
debit of the borrower’s account”.

The second defendant appears to take no issue as to the amount of
interest debited to its account but disputes the plaintiff’s right to

charge interest on that interest.

The express provision in the facilities lettets that the interest due on
the loans was “to the debit” of the current account made it plain that
such interest was to be treated as another advance by the plaintff.
which itself attracts interest. This was the offer made, which the
second defendant had unreservedly accepted.” (emphasis added)

21.In Bank of East Asia Ltd. v Yip Chi Wai and others [2011] 5 HKLRD 761,
the plaintiff bank, of its own volition, debited on a monthly basis the
preceding month’s overdraft loan interest from the defendant’s overdraft
loan account, converted it into principal of the cuttent month’s overdraft
loan and then earned interest from it, incutring compound intetest. The
defendants contended that the bank had no contractual right to charge
compound interest. The Court stated that whether the bank could




charge compound interest boils down to a matter of interpretation of the
parties’ agreement (at §41, judgment):-

“T am of the view that the questions whether a lender is entitled to

charge interest on a loan, at what rate and in what ways such interest,
simple or compound, are to be calculated, all turn on the terms of
the loan agreement reached between the borrower and lender.

_ Such terms can be express orimplied. BEA [the plaintiff bank] has
the burden to prove the contractual terms for charging compound

interest and the rate thereof.” (emphasis added)

22.1n this case, there was no exptess terms permitting the charging of
compound interest. However, having analyzed the circumstances and
the industry practice, the Court found that compound interest was
chargeable by reason if an implied contractual term (at §55):-

“In the present case, the third defendant opened an account with
BEA in June 1997 for an overdraft facility. Since September 1997,
when the account began to have a negative monthly balance, BEA
debited on a monthly basis the interest on the sum due for the month
to the overdraft (account). Combining that month’s accrued interest
with the outstanding loan to form the total amount due for the
month, BEA then brought it forward as the loan principal of the
ensuing month and then charged interest thereon. BEA had been
issuing a monthly statement to the third defendant every month and,
until the filing of the defence in July 2009, the defendants had never
disputed BEA’s method of handling the overdraft facilities and
charging compound interest as such. It shows that they knew and
acknowledged BEA’s method of handling the overdraft facilities

concerned. The banking industry’s usage of charging compound
interest on overdraft facilities had become an implied term in the
contract between the third defendant and BEA concerning the
overdraft facilities. BEA had the contractual right to charge
compound interest on such facilities.” (emphasis added)

23.In Feco Development Corporation v. Bonny Forward Company Limited (ungeported)
HCA 1456/2005, judgment dated 18 July 2012, the patties enteted into a



Chinese “Termination Agreement” which would immediately texrminate a
“Co-operation Agreement” previously made between them for the joint
beverage business venture into Mainland China.

24. Under the Termination Agreement, the defendant agreed, inter alia, to pay
to the plaintff the sum of US$600,000 (to be paid by 2 instalments), and
in return the plaintff agreed to give up all its interests and rights under
the Co-operation Agreement upon its termination. The plaintiff may by
wiiting extend the payment perod, during which time the delayed
outstanding amount would be subject to a 1% monthly interest rate.’

25.The plaintff claimed, nter alia, for an outstanding principal together with
contractual interest. At issue was whether a compound interest rate was
chatgeable based on the terms of the Termination Agreement.

26.1In this case, no attempt had been made by the plaintiff to prove loss of
interest as damages. Thetre was no evidence adduced by the plaintiff of
the loss suffered by it, whether in terms of costs of borrowing funds, ot
loss of opportunity to invest the promised money, or any other loss.

27. Howevet, Recorder H. Wong SC held that based on the Tetmination
Agreement, parties had agreed on a contractual compound interest.

Hence, the Court should give effect to such parties’ intention and award

compound interest accordingly.

28.In reaching his decision, the learned judge provided the following analysis
to the terms of the Termination Agreement which provide for a monthly
interest rate (at §§81, 82, judgment):-

“That said, it must not be forgotten that the basis of the Plaintiff’s
claim for compound interest is based on the contract itself. In my
judgment, where the contract expressly stipulated that monthly

interest be pavable, prima facie the intention of the parties was that

interests were to be compounded on a monthly basis. It would not
make sense for the parties to provide for a monthly interest rate if

their intention was that interests were to be computed annually instead
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of monthly,  And if thev intended that interest be computed on a

monthly basis, it seems to me plain that thev intended that the interest

be compounded on 2 monthly basis,

I see no reason why this Court should not give effect to the

contractual intention of the parties. Accordingly, I accede to the

Plaintiff’s request that the Defendant be ordered to pay interest,
compounded on a monthly basis, for the delayed payments under the
Termination Agreement” (emphasis added).

29.Of the three cases cited above, the first two cases involve banking facilities,
while the third case concerns with a commercial contract. Although
there are ample cases on the claim for outstanding management fees, I am
unable to find a direct authority on the interpretation of the deed of
mutual covenant in the property law context in relation to the question of

simple and compound interest.

30.1n those cases involving claims of outstanding management fees, the court
simply awarded interests based on what the plaintiff pleaded. Fox
instance, in Incorporated Owners of So Tuo Centre v Lam Kong Wan
(unreported), DCMP 4250/2004, judgment dated 20 December 2006; on
appeal to the Court of Appeal, (unreported), CACV 158/2007, judgment
dated 7 December 2007, the relevant clause of the deed of mutual
covenant provides that an owner who fails to pay any amount due by way
of management fee within seven days from its due date is lable to pay
interest at the rate of 1.5% per calendar month on the amount unpaid.
In calculating the default interest for 2 years, the Court of Appeal adopted
the calculation of the District Court, being the [principal amount X 18%
X 2]. It 1s noted that the “18%” is a simple interest calculation.
However, there was no dispute as to the question of simple or compound
interest so pleaded, and as explained in paragraphs 32 and 33 below, a
claim in interest as damages is to be specifically pleaded and proved.

31.Hence, even if in various cases Involving the claims of outstanding
management fees, the court adopted a simple interest calculation, they
should be not considered as the authotity that the calculadon of default
interest must be based on simple interest. The coutt in those cases




simply did not consider the question of simple/compound interest and
decided the case based on what the partes pleaded and proved.

32.In a claim for interest, one must not overlook the authoritative statement

33.

by Lord Nicholls of the House of Lords in the leading case of Sempra
Metals Ltd. v Inland Revenue Commissioners [2007] UKHL 34 on interests.
The House of Lords held in this case that a taxpayer who had paid tax too
early in breach of the then European Community law could establish that
the Inland Revenue Commissioners (the IRC) had been unjustly enriched,
with the enrichment consisting of the amount paid and the use value of
the amount paid until it was properly due. The enrichment in relation to
the use value was valued with reference to compound interest which the
IRC would have had to pay to borrow an equivalent amount of money to
that which had been received from the taxpayers.

Although this case was based on a restitutionary claim, Lotd Nicholls also
made reference to 2 contractual claim situation. In short, the learned
judge recognized that contractual interest, simple or compound, may be
awarded as special damages (as opposed to general damages)® if pleaded

and proved, subject to the rule of remoteness and the duty to mitigate (at
§§94-95, 99-100):-

“Io this end, if your Lordships agree, the House should now hold

that, in principle, it is always open to a claimant to plead and prove
his actual interest losses caused by late payment of a debt. Those
losses will be recoverable, subject to the principles governing all
claims for damages for breach of contract, such as remoteness,
failure to mitigate and so forth.

In the nature of things the proof required to establish a claimed

interest loss will depend upon the natute of the loss and the
citcumstances of the case. The loss may be the cost of borrowing

money. That cost may include an element of compound interest.
Oz the loss may be loss of an opportunity to invest the promised

% in ordinary legal usage general damages comprise losses which must be pleaded and proved but
which are quantified in money terms by the court.  Special damages comprise losses which must be
pleaded and proved in money terms {§85, judgment in Sempro Metals).

10




money.  Hete again, where the circumstances require, the
investment loss may need to include a compound element if it is to
be a fait measure of what the plaintiff lost by the late payment. Ot
the loss flowing from the late payment may take some other form.
Whatever form the loss takes the court will, hete as elsewhere, draw
from the proved or admitted facts such inferences as are approptate.
That is a matter for the trial judge. There are no special rules for
the proof of facts in this area of the law

But an unparticularised and unproved claim simply for ‘damages’ will

not suffice. General damages ate not recovetable. The common
law does not assume that delay in payment of a debt will of itself
cause damage. ..

[The statutory provision] is concerned with interest on debts and
damages. The section says nothing about the principles to be applied
by a court when assessing the amount of damages for which it gives
judgment. The section does not preclude a court from taking interest
losses into account when awarding damages for breach of contract.
This has long been the general understanding. This is shown by the
string of reported cases where interest losses have been recovered as
damages in claims for breach of contract or in respect of torts, or
would have been so recovered if the losses had been proved. These
interest losses have included losses calculated on a compound basis
where appropriate. ..

For these reasons I consider the court has a common law jurisdiction
to award interest, simple and compound, as damages on claims for
non-payment of debts as well as on other claims for breach of
contract and in tort.” (emphasis added)

Interpretation of the DMC in the present case

34.In the present case, the Interest Clause stipulates that:

“If any Owner shall fail to pay any amount payable hereunder or
under any Sub-Deed of Mutual Covenant within 30 days of the date
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on which the demand is made as aforesaid he shall further pay to the
Manager:- Interest calculated at the rate of $1.50 for each $100 or part
" thereof remaining unpaid for each period of 30 days or part thereof

for which it remains unpaid” (emphasis added)

35. Accotding to the Interest Clause, the interest rate is “$1.50 for each $100

ot part thereof remaining unpaid for each perod of 30 days or part
thereof”.  This is 1.5% for each 30-day period.

36. The important queston then is, whether this 1.5% per 30-day interest rate
is chargeable only on the principal amount of management fees in default,
in which case it is a simple intetest; or is chargeable on such principal
amount plus the interest accrued every 30 days or part thereof, in which

case it has added interest on interest, and is thus a compound interest.

37.Reading the plain wordings of the Interest Clause, interest is chargeable
on the amount “for which it remains unpaid”, and such amount seems to
be “any amount payable...on which the demand is made”.

38.1If the Manager has issued a demand note for management fees to be
settled on the first day of each month in accordance with the DMC, then
cleatly the amount of the management fees is “on which the demand is .
made”.

39.If an owner defaults in payment of the management fees “on which the
demand is made” and for each 30 days from the default date thereafter,
the Manager issues an additional demand note for management fees
demanding both the management fees in artears and the 1.5% pex 30-day
interest accrued therein, then it seems clear that interest on interest is
triggered (le. compound interest) under the Interest Clause.

40.This is the situation analogous to The Hongkong and Shanghai Banking
Corporation 1#d. (above) where the term of the agreement states that
interest was payable at the end of each interest petiod “to the debit of the
bottower’s account”, and the bank would debit the interest payable in the
borrower’s account to charge interest therein.  The Court interpreted this
to mean that an express term existed to permit charging of a2 compound
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interest in this situation.

41. Ewen if the exptess term of contractual compound interest is not found,
the Court may still imply such a term in appropdate situations, as in Bark
of East Asia Lid. (above) where the bank debited on a monthly basis the
interest on the sum due for the month to the overdraft account, and
combining that month’s accrued interest with the outstanding loan to form
the total amount due for the month, the bank could then charge
con;pou:ad interest therein.

42. Hence, there should be less difficulty if the Manager does issue additional
demand notes demanding for both the prncipal and interest therein for
each 30 days.

43. However, if the Manager only issues the demand note once for the
principal amount of the upcoming management fees and has not actively
made demands for interests accrued for management fees in arrears
thereafter, would the situation be different?

44.In this situation, the Interest Clause may be open to mote than one
possible interpretations.  Imterest chargeable “for which it remains
unpaid”, being “any amount payable...on which the demand is made” may
be interpreted as:-

a. The principal outstanding amount in the demand note only; ot

b. The prncipal outstanding amount in the demand note, plus the
interest accrued therein.

45.Both of these interpretations will not flout common sense. In such
circumstances, it is more appropsate to adopt the one with more

commercial construction and makes moze business sense: Barc/gys Bank Pl
(above) and Rainy Sky A (above).

46. Following Record H. Wong SC’s judgment in Feco Developrment Corporation ».
Bonny Forward Company Limited (above), where the contract expressly
stipulated that monthly interest be payable, prima facie the intention of the
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parties was that interests were to be compounded on a monthly basis. It
would not make sense for the parties to provide for a monthly interest rate
if "their intention was that interests were to be computed annually instead
of monthly. If they intended that interest be computed on a monthly
basis, it seems plain that they intended that the interest be compounded
on a monthly basis.

47. Similar reasoning may be adopted to a provision of interest rate for every
30 days, which is in effect close to a monthly interest. Hence, it makes
commetcial sense that the intention of the parties enteting into the DMC
is that interest be compounded on a 30-day basis. Otherwise, it would
not make sense for the parties to provide for a monthly (or close to
monthly) interest rate.

48. Of course, the possibility of distinguishing the The Hongkong and Shanghai
Banking Corporation Ltd. (above); Bank of East Asia Ltd. (above) and Few
Development Corporation (above) exists because they concerns with different
contexts. In particular, the first two cases involves banking facilities, and
it 1s common industrial practice to charge compound interest. The
contractual compound interest chargeable is in fact an interest as damages,
as opposed to an interest on damages. The actual loss, being the use
value of money during the perod of delayed payment, can be proved .
more easily on a compound interest basis. The same applies to the third
case involving a commercial settlement.

49.1In the present case, however, the management fees collected ate for the
“Management Expenses”, which as defined and explained in paragraph 6
above, are for building and estate management putposes. The delay in
the Manager in receiving the management fees per s¢ would unlikely justify
it to borrow money from institations which charge compound interests.
This distinguishes the present case from the three cases cited above,
particularly as the contractual compound interest is an intetest as damages
which normally requires proof of actual loss and the duty to mitigate.

50. Be that as it may, in Feco Deselopment Corporation (above), Recorder H. Wong
SC, despite recognizing that there was no evidence adduced by the

plaintiff to prove loss of interest as damages (at §80, judgment),
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nonetheless gave effect to parties’ intention of charging compound
interest by reason of the stipulation of the monthly interest rate.

51.This seems to be contrary to Lord Nicholls’ statement in Sempra Metals
(above), where the judge stated that contractual interest is recoverable if
pleaded and proved, subject to the rule of remoteness and the duty to

mitigate.

52. Hox;fever, while Lord Nicholls’ statement in Sempra Metals (above) is much
authoritative (especially given that Lotd Nicholls was 2 Non-Permanent
Judge of the Hong Kong Coutt of Final Appeal from 1998 to 2004), it is
an HEnglish case post-1997 and is not strictly speaking binding on Hong
Kong coutts.  On the contrary, Feco Development Corporation (above), being
a Hong Kong Court of First Instance case, is at least binding on such
court or below.  This means that applying Feco, there is at least an arguable
case that the compound interest is chargeable under the Interest Clause.

Manager’s duties

53. Under the DMC, the Manager is charged with the duty to demand, collect
and receive amounts payable by the owners of Discovery Bay under the

provisions of the DMC or Sub-DMC. The DMC fusther provides for

the Manager to enforce the default payment putsuant to the Interest
Clause, to bring civil action and to register a Memotial of charge in the
District Lands Office.

54. Accordingly, if the Interest Clause stipulates the charge of compound
interest for outstanding management fees, it is the duty of the Manager to
so demand, collect and receive amounts payable by the owners of
Discovery Bay.

55. Although there is an arguable case that the Manager may chatge
compound interest for management fees in arrears from the aforesaid
analysis, due to the lack of direct authority, thete is potential for disputes

of such interpretation between owners and the Manager.

56.1f these disputes cannot be resolved within the powet of the Managert,
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then they may be referred to the Lands Ttibunal which has an extended
jutisdiction under the section 45 and Schedule 10 of the Building
Management Ordinance (Cap. 344) to hear and determine proceedings
relating to the calculation or apportionment of any sums payable or
purported to be payable under a deed of mutual covenant.

Conclusion

57.In conclusion, by reason of the aforesaid analysis, there is an arguable case
that the Interest Clause may be interpreted as permitting the charge of
compound interest on management fees in arrears at an interest rate of
1.5% per 30 days. The Manager has a duty to enforce the Interest Clause
in accordance with the DMC. Any dispute between the Manager and the
owners concerning the calculation of the sums payable or purported to be
payable under the DMC may be referred to the Lands Trbunal for
resolution.

Dated 2 December 2016

- Carol Wong
Batrister-at-Law
Sir Oswald Cheung’s Chambers
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